or she is infected with HIV or has AIDS? In State of
Oregon v, Guayante and Cooper v. Florida the court
found that it was proper to sentence a person to a
term that exceeded the recommended sentence. In
Cooper the court said the defendant committed the of-
fense with disregard to the risk of transmitting HIV.
In Guayante the court referred to the "callous" expo-
sure of the victim to HIV which "approaches at-
tempted murder."

A defendant's serious illnesses caused by HIV can
also form compassionate grounds for dropping a
charge, or for reducing or completely forgoing the
sentence. In People v. Camargot the Court dismissed
an indictment of a person with AIDS in the interest
of justice. The court provided criteria for such a deci-
sion and noted that the defendant probably would be
dead before he could ever be incarcerated.

Most courts in this survey, however, were not in-
fluenced by the fact that a defendant is seropositive or
has AIDS. For an appellate court to reduce the sen-
tence of a trial court it must find extraordinary cir-
cumstances (e.g., People v. Marlon Brandow). Such cir-
cumstances are rarely met if the defendant is merely
seropositive (e.g., People v. Chrzanowski), Even if the
defendant has full-blown AIDS, courts have often
been unsympathetic (e.g., State of New Jersey v.
Wright, or State v. Waymire), The Wright case shows
just how unsympathetic some courts are to a defend-
ant with AIDS, There were only 3 months left to run
before he could be released on parole without court
intervention. The inmate had kicked his drug habit,
was active in an anti-drug campaign, and the stress of
prison was exacerbating his condition. The court re-
fused to allow early release, arguing that he would
have to show a "severe depreciation" in his health
caused by the lack of medical services in prison. The
court noted that the defendant brought about his ill-
ness himself, implying blame.

E. Dismissing the Indictment in the Interests
of Justice

In cases where a person with AIDS has a poor
prognosis, some courts have allowed the indictment
to be dismissed in the "interests of justice" (e.g.,
People v. Quinn and People v. Hammond). In People v.
Williams, the charges were dismissed even though the
defendant was an IV drug user and potentially could
be a menace to the public health. But he was criti-
cally ill and dying from AIDS. The court wrote:
"even if a man has not lived with dignity, our soci-
ety's own self-respect demands that he be permitted
to die in dignity." However, the mere fact that a
person has AIDS may not be enough to dismiss the
indictment (e.g., People v. A/bras),

V. State Regulation of Public Places:
Bathhouses and Adult Bookstores

Government action to impede the spread of HIV
has included the closure or regulation of public places
such as bathhouses and adult bookstores or video cen-
ters. The public health concern over bathhouses is un-
mistakable, and courts have shown little hesitation in
upholding their closure or regulation, The most well-
publicized case is City of New York v, St. Mark's
Baths, where the court reviewed the large number of
documented cases of high-risk behavior, stating that
the public health department was well within its
authority to regulate the bathhouses,

Less clear is the impact of adult bookstores or
video centers in contributing to the spread of HIV.
When the State controls the sale of literature it may
implicate not only the right of privacy but also the
right to free expression guaranteed under the first
amendment. Still, courts have upheld regulation of
adult bookstores and video centers where the State
action is purported to be to slow the spread of HIV
(e.g., Doe v. City of Minneapolis).

VI.  State Regulation of Products, Consumer
Protection, and Fraud

One of the prime roles of government is to protect
ill persons from being exploited by sellers making
exaggerated or false promises about a cure or pallia-
tive for their medical conditions.

The courts in a number of cases have not permitted
fraudulent representations, e.g., People v. Martin and
Martin (hypnosis course for HIV-positive persons);
Complaint by the E.P.A. against Georgia Steel and
Chemical Co, (advertising pesticide as effective against
HIV); Minnesota v, TEA (home testing kits); Missouri
v. Nave Airway (resuscitation device promoted to pre-
vent spread of HIV); and People v. Ancient Gold (cure
for AIDS).

VII.  Private Tort Actions

A. Negligence

Liability in tort can occur under several legal theo-
ries. Strict liability usually only applies to the manu-
facture of products, a subject discussed in the section
on blood transfusion, Most other cases come under a
theory of negligence, e.g., that the health care pro-
vider or other person failed to take reasonable care
toward a person to whom a duty of care was owed.

There is an ever-increasing number of cases where
plaintiffs claim that due to negligence HIV was, or
might have been, transmitted. The factual cir-
cumstances of these cases are highly diverse. For
example, in Prego v. City of New York, a physician sus-.e., can the court sen-
